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IN THE HIGH COURT OF MALAYA AT SHAH ALAM 

IN THE STATE OF SELANGOR DARUL EHSAN, MALAYSIA 

CRIMINAL APPLICATION NO : 44-140-05/2017 

BETWEEN 

 

RAVINDRAN A/L RAJAH                             ...               APPLICANT 
(NO K/P: 880827-05-5375)  

 

AND 

 

1. TIMBALAN MENTERI DALAM NEGERI    ...            RESPONDENTS 

2. PENGUASA KANAN, PPA, MACHANG, KELANTAN 

_________________________________________________________ 

JUDGMENT 

 

1. This is an application for a writ of habeas corpus arising from the 

detention of the applicant, Ravindran a/l Rajah, at a rehabilitation 

centre.  The applicant was detained at the said centre pursuant to 

an order made by the Deputy Minister of Home Affairs under 

section 6(1) of the Dangerous Drugs (Special Preventive 

Measures) Act 1985 (“the Act”) on 14  March  2017.   
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2. The brief facts of the case are these.   The applicant was arrested 

and remanded by the police on 26 January 2017 to assist in 

investigations under section 3(1) of the Act.  On 2 February 2017, 

the investigating officer, ASP Kanapathy a/l Samidurai (“ASP 

Kanapathy”) recorded the applicant’s statement.  On 23 February 

2017, ASP Kanapathy completed his investigation report under 

section 3(3) of the Act and submitted it to both the Inquiry Officer, 

Nor Jamilah Shuhadah binti Tohet, and the first respondent, the 

Deputy Minister of Home Affairs (“the Deputy Minister”). 

 

3. On 6 March 2017, the Inquiry Officer conducted an inquiry as 

required under section 5(4) of the Act, and submitted her report in 

writing to the Deputy Minister on 10 March 2017. 

 

4. On 14 March 2017, the Deputy Minister in reliance on ASP 

Kanapathy’s investigation report and the Inquiry Officer’s report, 

issued a detention order directing the applicant’s detention at the 

Simpang Renggam Rehabilitation Centre in Johor, for a period of 

two years effective from the date of the order at the rehabilitation 

centre at Machang, Kelantan.  The detention order was made 

pursuant to section 6(1) of the Act.  
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4. On 16 March 2017, the applicant made representations against his 

detention to the Advisory Board constituted under Article 151(2) of 

the Federal Constitution.  After hearing the applicant’s 

representation on 9 May 2017, the Advisory Board made its 

recommendations to the Yang di Pertuan Agong on 17 May 2017.  

On 26  May  2017, the Yang di Pertuan Agong after considering 

the recommendations of the Advisory Board, affirmed the 

detention order made by the Deputy Minister  

 

5. The applicant then filed the present application dated 31 May 2017 

to challenge the validity of his detention. At the hearing, the 

applicant raised  two  grounds in support of  the application: 

 

i.    There was non-compliance with section 3(3) of the   

    Act; 

ii. There was non-compliance with Article 151(1)(a) of 

the Federal Constitution  and Rules 3(3) and 4  of the 

Dangerous Drugs (Special Preventive Measures) 

(Advisory Board Procedure) Rules 1987 (“the DD 

Rules”); 

The law 

6. Section 11C of the Act sets out the power of the court to declare a 

detention order invalid.  The section  reads : 
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 (1) There shall be no judicial review in any court of, and no 

court shall have or exercise any jurisdiction in respect of, 

any act done or decision made by the Yang di-Pertuan 

Agong or the Minister in the exercise of their 

discretionary power in accordance with this Act, save in 

regard to any question on compliance with any 

procedural requirement in this Act governing such act or 

decision. 

 

And, section 11D of the Act provides that judicial review includes 

a writ of habeas corpus. 

 

7. Section 11C makes it clear that a detention order can only be set 

aside if there is non-compliance with the procedural requirements 

set out in the Act for making the aforesaid order. 

 

8. In Lee Kew Sang v TMDN [2005] 3 CLJ 914, the Federal Court 

emphasised that it is not for the courts to create procedural 

requirements. In this regard, the Court observed: 

 

So, in a habeas corpus application ….., the first thing that 

the courts should do is to see whether the ground forwarded 

is one that falls within the meaning of procedural non-

compliance or not. To determine the question, the courts 

should look at the provisions of the law or the rules that lay 

down the procedural requirements. It is not for the courts to 
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create procedural requirements because it is not the function 

of the courts to make law or rules. If there is no such 

procedural requirement then there cannot be non-

compliance thereof. Only if there is that there can be non-

compliance thereof and only then that the courts should 

consider whether, on the facts, there has been non-

compliance. 

 

9. In Timbalan Menteri Dalam Negeri v Ong Beng Chuan [2006] 4 

CLJ 703,   the Federal Court  elaborated further in these words : 

A right to judicial review when there is a breach of a 

procedural requirement in the making of a detention order 

under the Act was considered by this court in Muhammad 

Jailani Kasim v. Timbalan Menteri Dalam Negeri, Malaysia & 

Ors [2006] 4 CLJ 687 FC in the following words: 

The effect of a breach of such procedural requirements had 

been considered in a number of cases. ….. It has been 

recognised in these cases that a procedural requirement 

may be mandatory or directory. A mandatory requirement is 

one that goes to the root of the matter and is of direct 

relevance to the detention order. The breach of a mandatory 

requirement will render the detention order invalid without 

the need to establish any prejudice. The breach of a 

procedural requirement which is directory will not be 

significant provided that there is substantial compliance with 

the rules with no prejudice having been suffered by the 

detainee. 
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10. Having set out the law, I turn to the grounds relied on by the 

applicant to challenge his detention. 

 

Whether there is non-compliance with s.3(3)  of the Act  

11.  The first ground is premised on there being non-compliance with 

the requirements of section 3(3) of the Act. The provision reads: 

 

The police officer making an investigation pertaining to a 

person arrested and detained under this section shall 

cause a copy of the complete report of the investigation to 

be submitted: 

(a) to an Inquiry Officer appointed under subsection 

5(1) and 

(b) to the Minister, 

within such period as may be prescribed by the Minister 

by regulations made under this Act 

 

12. The applicant contended that there was a breach of section 3(3)   

of the Act as ASP Kanapathy’s investigation report was flawed and 

defective. The Deputy Minister had relied on a defective report to 

issue the detention order against the applicant.  The contention 

that the report was defective was based on two grounds as I 

understand it.   First, ASP Kanapathy was biased towards the 

applicant, as prior to his arrest under this Act, the former had 

investigated him in connection with two other offences.  Secondly,  
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that  there was a real possibility that due to ASP Kanapathy’s  

biasness, he would have been tempted to embellish the  statement  

he had  recorded  from  the applicant to secure his detention under 

the Act,  having failed to implicate him with the  earlier cases. 

 

13. I take first the point that ASP Kanapathy was biased against the 

applicant.  It was common ground that prior to the applicant’s 

arrest under the Act, he was arrested on a suspicion of using 

drugs under section 15(1)(a) of the Dangerous Drugs Act 1952.  

ASP Kanapathy became the Investigating Officer for that case.   

And, when the applicant’s urine results were negative, ASP 

Kanapathy had investigated further to ascertain if the applicant 

was affiliated to any gang based on the tattoos on his body.   

 

14. It is the duty of the Investigation Officer to ascertain if an arrestee 

has committed the offences in relation to which he was arrested.  

ASP Kanapathy was only performing his police duties when he 

carried out the investigations complained of.  I fail to see how it 

can be argued that by performing his police duties, ASP 

Kanapathy had acted unfairly and shown bias against the 

applicant.  Accordingly, I reject the complaint that ASP Kanapathy 
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was biased towards him and there was no independence in the 

investigation. 

 

15. In view of my conclusion on the first point, it is not necessary to 

decide the second point.  It would only need to be addressed if 

there was merit in the first complaint. 

 

Whether there is non-compliance with Article 151(1)(a) of the 

Federal Constitution  and Rules 3(3) and 4  of the DD Rules  

16. The next ground raised is related to Article 151(1)(a) of the Federal 

Constitution  and Rule 3(3) and Rule 4(2) of the DD Rules. These 

provisions read: 

 

Article 151(1)(a) 

(1)  Where any law or ordinance made or promulgated in 

pursuance of this Part provides for preventive detention 

(a) The authority on whose order any person is 

detained under that law or ordinance shall, as 

soon as may be, inform him of the grounds for his 

detention and, subject to Clause (3), the 

allegations of fact on which the order is based, 

and shall give him the opportunity of making 

representations against the order as soon as may 

be: 
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Rule 3(3) 

When a detained person is brought to a place of 

detention, the Officer in Charge shall as soon as 

practicable remind the person of his right to make 

representations. 

Rule 4(2) 

The grounds of objections to the detention order or 

the reasons why the detention should cease shall be 

given in Form I and where the Form is not sufficient 

to contain the grounds and the reasons they may be 

written on a separate piece of paper to be attached 

as an annexure to Form I. 

 

17. A brief narration of the relevant undisputed facts is necessary to 

appreciate the point that was made.  At about 10.45 pm, on 14 

March 2017, ASP Kanapathy explained to the applicant his right to 

make representations against his detention in Form 1. The 

applicant asked for time to think about it.  And, on the next day, 15 

March 2017, at the rehabilitation centre, Sargeant William a/l 

Michael (“Sargeant William”) also explained to the applicant his 

right to make representations in Form 1.   

 

18. The applicant contended that Article 151(1)(a) of the Federal 

Constitution and  Rules 3(3) and 4(2) of the  DD Rules required  
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the respondents to also inform the applicant that he was entitled to  

write his written representation in Form 1.  It was said that there 

was no compliance with this requirement as Sargeant William did 

not inform him of this option accorded to him by Rule 3(3) of the 

DD Rules.  If he had done so, the applicant could have exercised 

this option to write his personal representation in Form 1.  

 

19. I find no merit in this complaint as well.  The officer in charge of the 

rehabilitation centre, Mahadzir bin Che Daud (“Mahadzir”), at 

paras 7 and 9 of his affidavit affirmed on 10 July 2017 averred  that 

he had explained to the applicant his right to make representations 

as provided under Rule 3(3).  He had done so in Bahasa Malaysia 

and Sargeant William interpreted it to the applicant in Tamil.  After 

the aforesaid explanation, the applicant had signed 3 copies of 

Form 1 and the same was forwarded to the Secretary of the 

Advisory Board.   It is clear from Mahadzir’s affidavit that he and 

Sargeant William had explained to the applicant his right to make a 

written or oral representation to the Advisory Board under Rule 

3(3).  The absence of an express averment by Mahadzir that he 

and Sargeant William had explained to the applicant his right to 

make a written representation in Form 1 is not fatal.  The complaint 

is baseless and I reject it as such.  
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Conclusion 

20. For the reasons stated, I conclude that the detention order made 

against the applicant is one that has been validly made.  The 

application for the issuance of a writ of habeas corpus is 

accordingly dismissed.   

 

 Dated : 22 November 2017 

 

  

 

(S.M. KOMATHY SUPPIAH) 

 Judicial Commissioner 

 High Court of Malaya  

 Shah Alam 

 

 

Date of Decision : 1 November 2017 

 

 

Solicitors :- 

 

For the Applicant: Grace S. Nathan [M/s. Sivananthan] 

 

For the Respondents: Zuraidah binti Zakaria (SFC) [Senior Federal 

Counsel, Ministry of Home Affairs] 

 

 

 

 


